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REVENUE LAWS AMENDMENT BILL (NO. 2) 2005 
Second Reading 

Resumed from 30 June. 

HON GEORGE CASH (North Metropolitan) [12.09 pm]:  The Revenue Laws Amendment Bill (No. 2) seeks 
to amend three acts: the Land Tax Assessment Act 2002, the Stamp Act 1921 and the Taxation Administration 
Act 2003.  There are a number of separate provisions within the bill.  I indicate the opposition’s general support 
for the propositions that are advanced, save for one particular area in respect of the requirement to notify errors 
in an assessment notice, which I can deal with in due course; that is to say, we do not agree with the present 
structure of that particular clause.  When the rewrite of the Land Tax Assessment Act 2002 occurred some time 
ago, in some circumstances there was intended to be a rebate on a second property when that property was 
owned as at midnight on 30 June of an assessment year.  When a private residence was being constructed, the 
owners of which had a second property that was not able to be leased or used for profit purposes, a rebate was to 
be available for those particular people.  The provision was unintentionally omitted from the Land Tax 
Assessment Act 2002 and it is intended to insert that provision in this bill, effective from 1 July 2003.  My 
question to the minister, which she may wish to respond to either now or in committee, is: how many taxpayers 
have been affected by the fact that the rebate was not available when someone was acquiring a new residence but 
was still in the process of selling his or her former residence? 

The second area in the Land Tax Assessment Act deals with a requirement to notify the Commissioner of State 
Revenue of errors in the assessment notice.  It is proposed to insert, after section 9 of the Land Tax Assessment 
Act 2002, a new section 9A headed “Notice of errors or omissions”.  This provision will require people, when 
they receive an assessment from the Commissioner of State Revenue, to make a judgment on whether there are 
any errors or omissions in the assessment notice.  In general terms, the opposition agrees that when someone is 
able to identify an error or omission, they should advise the Commissioner of State Revenue.  However, on 
occasion errors or omissions may occur that may not be within the knowledge of a taxpayer.  Proposed section 
9A does not make any provision for an error or omission that is not within the knowledge of the taxpayer.  I note 
the penalty for not providing the relevant information to the Commissioner of State Revenue is $5 000.  The 
opposition would argue that before such a penalty could be imposed, there should be provision for the taxpayer 
to at least have knowledge of the error or omission.  The minister might point to section 113 of the Taxation 
Administration Act 2003, which deals with a general defence provision, and states -  

It is a defence to a charge of an offence against this Act consisting of a failure to comply with a 
requirement imposed by or under this Act to prove that the defendant could not, by the exercise of 
reasonable diligence, have complied with the requirement to which the charge relates.  

That is not a sufficient defence when it comes to the proposition that is being advanced in clause 4 of the bill.  
The opposition would argue that the person should have knowledge of the error or omission.  I give the example 
of a little old lady or little old man who owns a number of properties and receives an assessment from the 
Commissioner of State Revenue but is unsure whether all the properties are listed in the assessment or whether 
there has been an error or omission.  That person may not be a businessperson. 

Hon Ljiljanna Ravlich:  But, seriously, when you get your land tax bill, your properties are listed. 

Hon GEORGE CASH:  Yes, I agree they are listed.  However, the clause in the bill does not make any 
provision for a person who has no knowledge of the error or omission.  It could be an error or omission that 
exists but the person has no knowledge of the matter.  The opposition would argue that before people could be 
prosecuted for that sort of offence, they must have knowledge.  The prosecution must show that there was 
knowledge, which is not provided for in this clause.  The minister might say that the Commissioner of State 
Revenue would exercise some discretion and would not institute a prosecution, but that is not what the clause 
says.  Proposed subsection (1) states - 

A person identified as being liable to pay land tax by a land tax assessment notice must notify the 
Commissioner of any material error or omission in the notice, that is relevant to the assessment, in 
relation to - 

(a) any land owned by the person, whether or not the land is specified in the assessment notice; 

(b) the ownership of any land specified in the assessment notice; 

(c) any concessions or exemptions allowed, claimed or claimable in respect of land; or 

(d) any prescribed matters. 

It then goes on to provide for when these errors or omissions must be given to the Commissioner of State 
Revenue.  In fact, proposed subsection (2) states - 
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Notice of the error or omission must be given to the Commissioner - 

(a) on or before the date specified in the assessment notice as the due date for payment of the land 
tax; or 

(b) if no such date is specified - within 21 days after the date of the assessment notice. 

There is then provision for a penalty of $5 000.  In looking at proposed subsection (2), one can see that if 
someone was away from home and did not have knowledge of the error or omission, but the due date for 
payment had passed, or if no such date was specified and the person was away and the 21 days expired, that 
person would leave himself or herself open to prosecution.  I suggest to the minister that, at the very least, there 
must be a provision that indicates that the person had knowledge of the error or omission before any action can 
be taken.  Section 8K of the commonwealth Taxation Administration Act 1953 deals with false or misleading 
statements.  However, even that act includes a defence provision for someone who makes a false or misleading 
statement.  Subsection (2) of that section states - 

In a prosecution of a person for an offence against subsection (1) or (1B), it is a defence if the person 
proves that the person:  

(a) did not know; and  

(b) could not reasonably be expected to have known;  

that the statement to which the prosecution relates was false or misleading.  

Again I emphasise that the commonwealth act deals with another area, but there is a defence available that 
relates to the question of the taxpayer’s knowledge.  We all know that knowledge can cover a considerable 
number of circumstances, but I will go through that matter in due course.  I just say to the minister that as much 
as the opposition believes that it is correct for a taxpayer to be required to advise the Commissioner of State 
Revenue when an error or omission occurs in an assessment notice and the taxpayer has knowledge of that error 
or omission, it would be quite improper to impose a $5 000 penalty on someone who has no knowledge of the 
error or omission, even though it exists.  I turn now to the amendments to the Stamp Act 1921.  The first 
amendment deals with the period in which an instrument can be lodged for assessment.  Some provisions were 
silent on the period in which an application for an assessment must be lodged, and the intention of this provision 
is to provide for a period in which the application for assessment may be lodged if a corporate reconstruction 
application was not made before the instrument or statement was assessed.  This amendment will clarify the 
period in which an application for a corporate reconstruction exemption for a part IIIBA statement may be 
lodged.  In that regard, the opposition supports the intention to clarify the period.   

There are also amendments to the Taxation Administration Act.  A provision deals with endorsements under 
special tax return arrangements.  Members will be aware that in recent years, with the advent of new technology, 
there has been a significant shift from hard-copy instruments being presented to the Commissioner of State 
Revenue to a system of online presentation.  This has meant that there is a need to make some amendments to 
deal with these online electronic assessments.  This proposition is supported by the opposition.  The proposed 
amendments are intended to authorise the responsible party to correct minor errors of a prescribed kind and to 
cancel the relevant stamp duty certificate and issue a replacement certificate to give effect to any corrections that 
may have been made.  Again, we do not have any objection to that.  We recognise that the only corrections that 
responsible parties will be authorised to make will be those of a minor nature - that is, calculation or general 
administration - and that the proposed amendments will not give rise to any rights of objection for appeal against 
the error correction.  In that regard, we support those amendments.   

Provisions in the Taxation Administration Act require the Commissioner of Taxation to determine an objection 
within a requisite period.  Section 38(4), in particular, provides that if the commissioner fails to determine an 
objection within the period, the taxpayer may require the commissioner to apply to the State Administrative 
Tribunal for directions on certain matters.  It is now said that the way in which section 38 was written a few 
years ago has led to some ambiguity about intent.  Some concerns have been raised about the way in which this 
provision might be interpreted.  The suggestion is that it could be interpreted that the State Administrative 
Tribunal may determine the objection itself, which was never the intention.  The intention was that the State 
Administrative Tribunal provide directions on the matters referred to in section 38(4) and no more.  Again, this 
is very much a matter of clarification when the Commissioner of State Revenue seeks directions on a particular 
objection.  It will ensure that the Commissioner of State Revenue remains in control of the situation, so to speak, 
rather than have the State Administrative Tribunal take over the work of the Commissioner of State Revenue.  
Again, that provision deals with clarification.   
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Those are the issues that generally arise in this bill.  At the committee stage we can raise other areas that will 
need some clarification.  In general terms, the opposition supports the propositions that have been put forward in 
the bill.   

HON GIZ WATSON (North Metropolitan) [12.24 pm]:  The Greens (WA) will support this bill.  I appreciate 
the briefing that was provided on the bill.  I do not have any comments to make.  I will follow with interest the 
committee stage and decide whether to vote for the third reading, but the bill is not contentious.   

HON LJILJANNA RAVLICH (East Metropolitan - Minister for Education and Training) [12.25 pm]:  I 
thank members for their contributions to the debate.  Qualified support is probably the best description of the 
current position.  I thank Hon George Cash for providing some detail on the intent of the bill, what it aims to 
achieve and, if passed, what it will achieve.  I do not intend to go over those issues again, because I recognise 
that the house has limited time.  

Two key issues were raised by Hon George Cash.  The first issue was how many taxpayers will be affected by 
the retrospective assessment.  I understand that the amendment was discovered by the Office of State Revenue 
during the latter part of 2004-05.  It is possible that the exemption could have been given to some taxpayers 
incorrectly by the commissioner on the basis that he had been applying the law as provided for in the 1976 Land 
Tax Assessment Act.   

The issue of prosecutions was also raised.  I know where Hon George Cash is coming from, because it is the 
argument of whether a person has intentionally avoided an obligation to report or whether that person did it 
unintentionally because of a set of circumstances or a course of events that meant that the person did not 
knowingly do the incorrect thing.  The member has picked up on an interesting issue, but where he is coming 
from is predicated on the fact that if, for example, somebody did not adhere to the requirements of the act, the 
automatic penalty would be $5 000.  I assure the member that the commissioner must do a number of things 
before instituting prosecution action.  He must determine whether an offence has been committed and whether it 
would be in the public interest to prosecute.  In considering whether prosecution should proceed, he must give 
consideration to the cost of the prosecution action and the likelihood of success.  It is quite possible that a person 
might plead that his actions did not occur knowingly and that it was an oversight because, for example, he was 
on holiday and, as a result, it was not possible for him to meet the obligations of the act.  The commissioner must 
also give consideration to the effect of a conviction if, for example, the person had a disabled child.  He might 
also consider other relevant issues in the matter.  The decision to prosecute is a matter of judgment for the 
commissioner.  There is no overt power authorising the commissioner to not prosecute.  In this case, the 
commissioner’s judgment would be the determining factor that would ensure that a person was not prosecuted in 
some circumstances.  That is not to say that ignorance of the law is any excuse.  However, in the case of little old 
ladies, prosecution action is not usually commenced just because an offence has been committed.  Obviously, the 
commissioner has broad discretionary powers. 

I thank members for their qualified support for the second reading, and I look forward to going into committee.   

Question put and passed. 

Bill read a second time. 

Committee 

The Deputy Chairman of Committees (Hon Ken Travers) in the chair; Hon Ljiljanna Ravlich (Minister for 
Education and Training) in charge of the bill. 
Clauses 1 to 3 put and passed. 
Clause 4:  Section 9A inserted - 
Hon GEORGE CASH:  This amendment deals with the Land Tax Assessment Act 2002, and in particular 
section 9 of that act.  It is proposed to insert a new section 9A under the heading “Notice of errors or omissions”.  
At present, section 9 deals with the liability of agents or trustees, and proposed section 9A will deal with notice 
of errors or omissions.  It is interesting that proposed section 9A should be put in that area under the liability of 
agents or trustees.  As a matter of interest, the minister could indicate later why it is not a new section 10, for 
instance, or whatever, and whether there is any relevance in having it tacked on to existing section 9.   

The point that I made earlier is that this provision is in very clear terms.  It basically says that if a person receives 
a land tax assessment notice from the Commissioner of State Revenue, and if within that assessment notice there 
is any material error or omission, that person has an obligation to identify that error or omission to the 
Commissioner of State Revenue.  If the person fails to do that within the time period specified, the proposed 
section provides for a penalty of $5 000.  Firstly, I ask the minister whether or not a prosecution would occur for 
a breach of new section 9A if a person had no knowledge of the error or omission?   
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Hon LJILJANNA RAVLICH:  It is unlikely, because all those factors that I outlined during my response to the 
second reading would be taken into account, and it really would be at the discretion or on the judgment of the 
commissioner. 

Hon BRUCE DONALDSON:  I want to get some clarification of proposed section 9A, “Notice of errors or 
omissions”.  It states quite clearly that it is “any land owned by the person, whether or not the land is specified in 
the assessment notice”.  What will happen when the threshold has been increased from $100 000 to $130 000?  
Last year the unimproved value of land may have been assessed at $110 000.  What will happen in this current 
year when the land tax assessment notice is sent out?  That land will come under the threshold that creates nil 
tax.  Is it correct that that land will still be identified on the land tax assessment notice, but with the word 
“exempt”?  Someone who has more than one property approached me recently and said that the threshold had 
not been reached for a piece of land.  That piece of land did not appear on that person’s assessment notice, but 
the other properties that that person had did appear on the notice, and that person dutifully paid the tax.  
However, because the other property did not reach the $100 000 threshold last year, it apparently fell off the 
notice and was not shown.  Is that in itself an error or omission, because the notice lists the land owned by a 
taxpayer and whether it has been assessed as exempt?  I believe that the Office of State Revenue should look 
very carefully to ensure that any land that falls under the new threshold is clearly stated on this current year’s 
land tax assessment notice when it is sent out; otherwise, it could create quite a deal of confusion.  Those people 
came forward and showed me a land tax assessment notice, and the property had dropped off that notice.  It 
worries me.  As the minister said, 24 000 people will now not be paying land tax.  In two years, on a revaluation, 
that property might go over the $130 000 threshold.  If somewhere along the line the computer does not re-
register that if it was not put on in the first place, it would be pretty hard to turn around and slug someone $5 000 
for an obvious error within the Office of State Revenue.  If the minister reads this provision, she will see that its 
meaning is quite clear.  If it has happened to one person - I know of two - I wonder what will happen with the 
24 000 people who will be eligible for that concession under the $130 000 threshold. 
Hon LJILJANNA RAVLICH:  I am advised that the situation as outlined by the honourable member is the sort 
of situation that we are attempting to address in this bill.  Regardless of whether the land is or is not exempt, it 
should still appear on the notice.  A person gets a notice only if he has taxable land, so it should still appear on 
the notice.  If somebody has parcels of land, and one of them does not appear on the notice, that person should 
report it, because the Office of State Revenue may not necessarily know that that person has that piece of land. 
Hon BRUCE DONALDSON:  I thank the minister for that.  It is only when a person has more than one 
property under one single name.  I can understand if there are two sets of ownership.  However, if people are not 
liable for that land tax, they would not get an assessment.  Is that correct? 
Hon Ljiljanna Ravlich:  That is right.   
Hon GEORGE CASH:  I earlier asked the minister whether a prosecution could be launched under this 
proposed provision if taxpayers did not have knowledge of the error or omission.  The minister replied, “It is 
unlikely.”  The trouble with the words “it is unlikely” is that they cast doubt on whether something will or will 
not happen.  This chamber must provide certainty about taxpayers’ obligations.  The way the provision is 
presently written is totally unreasonable, at the least - I was going to say outrageous, but that would be going too 
far.  The provision should indicate that some knowledge is required of the error or omission before a prosecution 
can be launched.  Too many times in this place ministers state that a prosecution is at the discretion of the 
Commissioner of State Revenue.  The minister then explains how the commissioner exercises, or could exercise, 
that discretion.  However, the bottom line is when a little old lady or little old man visits his or her lawyer to 
indicate that he or she had not notified the commissioner of this omission or error and asks whether he or she is 
in breach of the provision.  Clearly that person would be in breach of the provision and be liable to be 
prosecuted.  There are all sorts of knowledge.  The minister might explain what type of knowledge is required 
with this issue.  Is it common knowledge, constructive knowledge, expressed actual knowledge, first-hand 
knowledge, implied actual knowledge, imputed knowledge, personal knowledge, reckless knowledge, scientific 
knowledge or superior knowledge?  What degree of knowledge is required with these errors and omissions? 

Hon LJILJANNA RAVLICH:  I understand Hon George Cash’s point.  We could spend a lot of time going 
around in circles.  I understand the point, but the bottom line - 

Hon George Cash:  One assumes that you will entertain an amendment to ensure that there is knowledge. 

Hon LJILJANNA RAVLICH:  It is not my preference to make that amendment.  I think this issue about 
knowledge and not knowledge is an issue upon which the commissioner has some discretion.  He has significant 
discretion in making a judgment about whether somebody has intentionally tried to negate or not respond to his 
or her legal obligations. 

Hon George Cash:  But intention is quite different from knowledge.  If you don’t have knowledge of 
something, you can’t form an intent. 
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Hon LJILJANNA RAVLICH:  Yes.  A little old lady may return from holiday not having met the time 
requirements to provide relevant information to the Commissioner of State Revenue.  If that little old lady wrote 
a letter to the commissioner stating that she had not met her legal obligations because she was in Tasmania at 
that time attending her daughter’s wedding, and then provided the required information, it would be a heartless 
Commissioner of State Revenue who would say, “I’m terribly sorry, but we will hit you with a $5 000 penalty.”  
I accept that the objective of the Office of State Revenue and the commissioner is to look after the public interest 
and revenue in the interests of all consumers and taxpayers.  I do not know our commissioner personally - I do 
not think I have ever met him - but I would not imagine that the commissioner would prosecute when the courts 
would not impose the penalty.  Ultimately, there is no point in spending tens of thousands of dollars for someone 
to pay a $5 000 fine.  That does not make a lot of sense.  Hon George Cash stated that he does not think the 
commissioner’s discretion is enough, and that an amendment should be made to the legislation.  My judgment is 
that the current checks and balances on the role and function of the commissioner to make a determination based 
on a range of factors is something with which the government and I are satisfied.  However, I cannot stop the 
member moving an amendment to see where it goes. 

Hon MURRAY CRIDDLE:  Proposed section 9A(2) outlines that the notice of error or omission must be given 
to the commissioner on or before a date specified.  It further reads regarding the provision of the information - 

(b) if no such date is specified - within 21 days after the date of the assessment notice. 

That tells taxpayers that if the department does not tell him or her when to reply to the assessment, he or she will 
find out later.  People will not necessarily be informed of the required date.  No advertisement will inform people 
that they have 21 days to comply.  People will not know how long it is as it will not be written in the assessment.  
The provision outlines that “if no such date is specified”, notice must be submitted within 21 days.  I wonder 
how people will be informed when this situation arises.  It is a concern that people will not know about this 
requirement because it will not be written anywhere. 

Hon BRUCE DONALDSON:  Will a very good communication go out with land tax assessment notices this 
year, presuming this bill passes through this place, to clearly lay down guidelines on what is needed?  I hope so.  
Somebody might have had three or four homes on a list, and one property might have suddenly disappeared from 
the list two or three years ago when an increase in the tax threshold occurred.  People may then pick up the fact 
of that omission, and they give notice to the commissioner that an error or omission occurred.  Will that mean 
that a retrospective payment will be necessary?  As a hypothetical question, if a person identifies to the 
commissioner that a property had slipped through the net for a couple of years, for argument’s sake, would that 
person be required to pick up the previous two years’ taxation, given that the current legislation does not require 
a person eligible for the tax to notify?  Once the notification requirement is in place, what will happen with the 
retrospectivity?  Will people be sent a bill for the back payment? 

Hon LJILJANNA RAVLICH:  Information will go out.  I have before me a comprehensive four-page draft 
brochure concerning 2005-06 land tax.  It refers to the revised land tax scales.  It deals with issues, such as “Is 
the information on your assessment correct?”  It will be sent to every person who has a land tax obligation.  One 
of the problems is that much of this information is sent out and people think that it is just another piece of 
information so they do not read it.  When I receive brochures and leaflets, I put them all to one side with all the 
intent in the world that I will read and understand them, but I never quite get to read them.  Regarding whether 
the information on the assessment is correct, we can include reference to the need to notify the Office of State 
Revenue within 21 days of the liability before the due date for payment shown on the land owner’s assessment 
notice.  The information lists all the circumstances, including, for example, whether possessions were sold and 
delivered to the purchaser of one or more of the lots listed on the assessment before midnight on 30 June 2005; 
whether some or all of the owners commenced or recommenced using assessed land as the primary residence on 
or before midnight of 30 June 2005; whether the owner met the exemption qualifications for a newly constructed 
residence or a rebate for two residences owned at June 2005 and so on; and whether an assessment contains any 
other errors or omissions.  

Hon Bruce Donaldson:  What about payments?  If it is found that a place has not been assessed for two years, 
will the owner be required to pay the two-year land tax bill?  

Hon LJILJANNA RAVLICH:  The fact that someone has not paid for a couple of years does not negate his 
liability.  It is set out in the tax commissioner’s instruction, which deals with this matter, but I cannot remember 
what it is.  I am happy to provide it to the Parliament.  

Hon GEORGE CASH:  When I asked my last question, the minister prefaced her answer by saying “I imagine” 
and then speculated on what the commissioner might or might not do.  

Hon Ljiljanna Ravlich:  We all do that.  



Extract from Hansard 
[COUNCIL - Thursday, 18 August 2005] 

 p4193b-4198a 
Hon George Cash; Hon Giz Watson; Hon Ljiljanna Ravlich; Hon Bruce Donaldson; Hon Murray Criddle 

 [6] 

Hon GEORGE CASH:  I wanted a definite response from her, not whether she thought the commissioner might 
or might not do something.  

Hon Ljiljanna Ravlich:  I can do only that; I do not know what the commissioner will do.  

Hon GEORGE CASH:  That is not fair to the taxpayer.  I want the taxpayer to be put in a more certain position.  
I asked the minister whether the commissioner would prosecute someone who did not have knowledge.  The 
minister said that she imagined this and that.  That is not unreasonable; I am not having a shot at the minister.  I 
want to put beyond doubt whether the commissioner will or will not prosecute or whether a taxpayer should have 
knowledge before he or she is prosecuted on this matter.  I referred to the commonwealth Taxation 
Administration Act 1953 as an example of where a defence is provided.  I suggest that on page 4, after line 3, we 
insert a new subsection (3), which reads - 

(3) In a prosecution of a person for an offence against subsection (1) it is a defence if the person 
proves that the person - 

(a) did not know; and  

(b) could not reasonably be expected to have known; 

that the notice to which the prosecution relates contained any material error or omission.  

At the very least, that is a reasonable proposition to make clear that at least some knowledge is necessary.  I 
invite the minister’s response.  

Hon LJILJANNA RAVLICH:  I do not know what a commissioner would do in any circumstance because I 
am not a commissioner.  I do not want to be the taxation commissioner because I think it would be a pretty tough 
job. 

Hon Simon O’Brien:  You could do it.  You would knock them back. 

Hon LJILJANNA RAVLICH:  Hon Simon O’Brien just wants to get me out of here!   

I accept Hon George Cash’s point and his desire to want to reduce any ambiguity.  Nonetheless, it is not the 
government’s preference that this amendment be inserted.  However, I have been around long enough now to 
know that he can and will proceed and a vote will be taken.  

Hon GEORGE CASH:  Given the indication from the minister that, notwithstanding her reluctance to accept 
the amendment, she knows how to count and she will accept it, I move - 

Page 4, line 4 - To insert the following - 

(3) In a prosecution of a person for an offence against subsection (1) it is a defence if the 
person proves that the person:  

(a) did not know; and  

(b) could not reasonably be expected to have known; 

that the notice to which the prosecution relates contained any material error or 
omission. 

Hon GIZ WATSON:  Having heard the debate, I think Hon George Cash makes a good point.  I cannot see a 
problem with this amendment.  It will provide a good check and balance.  I offer the Greens (WA) support for 
the motion.  

Hon MURRAY CRIDDLE:  It covers the point I made earlier and I am happy with the amendment.  

Amendment put and passed.  

Clause, as amended, put and passed.  
Hon GEORGE CASH:  I will not raise any other issue on any other clause having regard to earlier discussions I 
had with the minister.  The opposition supports the balance of the bill.  

Clauses 5 to 10 put and passed.  

Title put and passed.  
Report 

Bill reported, with an amendment, and the report adopted.  

Leave granted to proceed forthwith to third reading. 
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Third Reading  

Bill read a third time, on motion by Hon Ljiljanna Ravlich (Minister for Education and Training), and 
returned to the Assembly with an amendment.  

Sitting suspended from 1.00 to 2.00 pm 
 


